EXHIBIT 1




08/25/05

14:52 FAX 8584839982 FedEx Kinko's Pac. Beach 002
1 BINGHAM McCUTCHEN LLP ‘
CHRISTOPHER B. HOCKETT (SBN 121539)
2 THOMAS S. HIXSON (SBN 193033)
: ZACHARY J. ALINDER (SBN 209009)
3 BREE HANN MORGAN (SBN 215695)
Three Embarcadero Center
4  San Francisco, CA 94111-4067
Telephone: (415) 393-20C0 .
5  Facsitnile: (415) 393-2286
6 Co-Liaison Counsel and Attorneys for
Defendant T-MOBILE USA, INC.
7 . E
MUNGER, TOLLES & OLSON LLP
8 JEROME C.ROTH (SBN 159483)
KRISTIN LINSLEY MYLES (SBN 154148)
9 560 Mission Street, 27th Floor
~ ~8an Francisco, CA 941052907
10  Telephone: (4-1 5) 512-4022
_ Facsimile: (415) 512-4000
11 '
Co-Liaison Counsel and Attorneys for
12 Defendant CELLCO PARTNERSHIP d/b/a/
VERIZON WIRELESS
13 '
[See signature page for additional parties and counsel.]
14
SUPERIOR COURT OF THE STATE OF CALIFORNIA
15 : .
COUNTY OF ALAMEDA
16
17 s
Coordination Proceeding Special Title (Rule JUDICIAL COUNCIL
18 1550(b)) COORDINATION PROCEEDING
' NO. 4332
19 CELLPHONE TERMINATION FEE CASES ' '
JOINT MEMORANDUM OF POINTS
20 . AND AUTHORITIES IN SUPPORT
OF DEFENDANTS? OPPOSITION TO
21 PLAINTIFFS’ MOTION FOR CLASS
CERTIFICATION
22
Date: February 17, 2005
23 Time: 9:00 am.
Place: Dept. 22 :
24 Judge: Hon. Ronald M. Sabraw
25
26
27
28

DEFENDANTS’ JOINT OPPOSITION TO PLAINTIFFS®

SF/21567040.18

MOTION FOR CLASS CERTIFICATION



08/25/05 14:52 FAX 8584839982 FedEx Kinko's Pac. Beach - @003
1 TABLE OF CONTENTS
2 Page
3 L INTRODUCTION ...ovvcmrerseersereressisnsssssssmmsrssasssieesses SRR R 1
4 II.  PLAINTIFFS’ CAUSES OF ACTION... e er et eatesnnme et sae et e snnnns e 3
II. LEGAL STANDARD FOR CLASS CERTIFICATION .................................................. 4
5 v, PLAINTIFFS’ MOTION SHOULD BE DENIED.....coccsnimninesnnesianesssssnssssssssssinen, 6
6 A. Class Conflicts Defeat Adequacy of Representation and Prevent Class
Certification........... SO O TS O SPRSTPRTS 6
7 B. Individualized Issues Predominate for Every Cause of ACtion .......ccivivmiinacecnnnns 9
8 1. The Requirement That Common Questions PredOminate ........v..eeresvenresses 9
9 2. Individualized Issues Predominate for Current Subscribers Who '
__Are Potentially Subject to the BTF .....coooieriin v 10
10 a. All of Plaintiffs’ Claims Require Pronf of Standmg, InJury
ANA CAUSATIOTL c.cecvevimeererecreessscmeeessmneerscrmmsssraeessserasane s snese s esaases 10
1 (1) Civil COdE § 1671 coomreveererreseses e sssensssseessesssssenresssssos 10
12 (@) TheUCL....cccovirnvinnne, O 11
13 (3)  The Consumer Legal Remedies ACt ..ovvricrcrinniininnnen, 12
{4) Unjust Enrichment and Money Paid ......c.ovevivvniieecnccns 12
14 b. The Existence of Standing, Injury and Causation for
15 Current Customers Requires Knowing Their State of Mimnd........ 12
c. Other Individualized Issues for Current Customers......cccceveieninn 13
16 3. Individualized Issues Predominate for Former Customers Who '
17 Were Charged an BTE ..o cseisiensisesersassnsmssosssassasnssess 16
4. California Appellate Cases Confirm that Class Certification Should
18 - be Denied Where Individual Issues Predominate .......cocevveevecenicnninenss 19
19' C.  Class Treatment Is Unmanageable and R T S |
D. The Named Plaintiffs Are Not Typical ....ccocenin virnenmrnnicncnricsms e 22
AL 1. Plaintiffs Who Are Not Secking to Act as Class Representatives............ 22
21 2. Plaintiffs Who Are Not int the Class....... i s 23
Py 3. Current Customers Who Lack Injury, Causation or Standing ................. 24 '
4. Current Customers Are Not Typlcal of Former Customers Who
23 L T v 25
24 5. Former Customer with No Standing, Injury or Causation............ oo reneons 26
V. ' CONCLUSION ...ccotiriieeniireneersresassessesstesssistsessssssssesans sasssasssssesars sressrsssssssssesssessi st iases 26
25
26
27
28 i

DEFENDANTS® JOINT OPPOSYTION TO PLAINTIFFS® MOTION FOR CLASS CERTIFICATION

SF/21597040.18



08/25/05 14:53 FAX 8584839982 FedEx Kinko's Pac. Beach @004
1 TABLE OF AUTHORTTIES
2 | Page
y Cassé
* Amchem Products, Inc. v. Windsor, 521 TU.8. 591 (1997) ool 8
> American Suzuli Motor Corp. v. Sup. Ct., 37 Cal. App. 4th 1291 (1995)..covncvcniiiiiiniiinns 11
6 Basurco v. 21st Century Ins. Co., 108 Cal. App. 4th 110 (2003) ...coovvmvminriiisemmessammenssssssenssns 18,19
’ Beasley v. Wells Fargo Bank, 235 Cal, App. 3d 1383 (1991) oot e 10
: 8 Broussard v. Meineke, 155 F.3d 331 (4th Cir. 1998)..cieiiicnt et 7,22
e Brown v. Regents of Univ. of Calif;; 151 Cal: App.-3d 982-(1984);.--.-.;...-;--.~-..--.-.~.-;r.<.-.';--.4:7.~.~.-.-.~.~;;;-.-.-.-.‘...‘.;.‘. o)
10 Budd v, Nixen, 6 Cal. 30 195 (1971) . eevoreeoseevesssesssssesisssirseeetosssasesstssssasesssessssssssssassssssaseees 10
11» Byrnes v. Faulkner, Dawkins & Sullivan, 550 F.2d 1303 (2nd Cix. 1977) v 17
- Caro v. Procter & Gamble Co., 18 Cal. App. 4™ 644 (1993} eeu.eovverevrerreremneeeneesessssrsans 21, 22,26
3 Castano v. American Tobacco Co., 84 F.3d 734 (5th Cir. 1996) 6, 14
H Chicago Title Ins. Co. v. Great Western Financial Corp., o .
15 69 Cal. 2d 305 (1968) ........... s sses s e st et sseseresesesassssessonnes 12
16  Chernv. Bank of America, 15 Cal 3d 866 (1976) c.cc.vruererceressessssssssseissanssesivsssrmsmsssssssases 22,23
17 City of San Jose v. Sup. Ct., 12 Cal. 3d 447 (1974) seererssvreresssreerssssssnessssssssssssmsssssssssssmssusssssree 9,22
18  Collins v. Safeway Stores, Inc., 187 Cal. App. 3d 62 (1986)......ccccverireicemrerccencincmsseennnes 4,9,25
19  Daarv. Yellow Cab Co., 67 Cal. 3d 695 (1967) ...coceriiiicnrinivrnirornioimen e cemessesesesssosessnssns TR
20  Dear Witter Reynolds v. Sup. Ct., 211 Cal. App. 3d 758 (1989).....ccciumrumemnicrmsmmmseemssnersrens w21
21  Feinstein v. Firestone Tire & Rubber Co., 535 F. Supp 595 (S.D.N.Y. 1982) reeeeeees e 15
22 Freeman v. San Diego Ass’n of Realtors, - :
77 Cal. App. 4th 171 (1999).cccmuemmemmercerenrrmsssscesrnn et e e ene e 12
2 Garver v. Brace, 47 Cal. App. 4th 995 (1996)...........cosrrsrseesreseesseessssssssesessssmsssssssssins v .10
M e Tel. Co. of Southwest v. Falcon, 457 U.8. 147 (1982) ceveeevoersmresoerseersoesseeesesscssrsssoes 5
% Global Minerals & Metals Corp. v. Super. Ct., 113 Cal. App. 4th 836 (2003)............... ....8,9,19
Z: Grupe v. Glick, 26 Cal. 2d 680 (1945).......coovoeeeeemrerrrerensrenns ettt e s en e seeeseeeere 17
28

ii

DEFENDANTS’ JOINT OPPOSITION TO PLAINTIFFS® MOTION FOR CLASS CERTIFICATION .

SF/21687040.18



08/25/05 14:53 FAX 8584839982 FedEx Kinko's Pac. Beach
1 TABLE OF AUTHORITTIES
(continued)
2 .
3 Hamwi v. Citinational-Buckeye Inv. Co., 72 Cal. App. 3d 462 (1377)...cccccvvrnrinnes.
4. Hanon v. Dataproducts Corp., 976 F.2d 497 (9th Cir. 1992} .....ccirievniiaciminiinnacances
5 Hizw ‘First Interstate Bank, 38 Cal. App. 4th 274 (1995) oo _
6 Holmesv. California Nat'l Guard, 90 Cal. App. 4th 297 (2001} ...oovvivrnmirnicninnan.
‘7 Horton v. Citizens Nat’l Trust & Savings Bank, 86 Cal. App. 2d 680 (1948).........
8  In re Hotel Telephone Charges, 500 F.2d 86 (9th CiI. 1974) cevvvvrvsvsser-crsssrrscnes
9 Jollyv ElszIly& Co“., 44 Cal, 3d 1103 (1988) ...cceriiiiirmie st e riarsnssnneensanes
10 JP. Morgan & Co., Inc. v. Sup. Ct., 113 Cal.rArpp. 41:11195 (2003) ”
11 - Kennedy v. Ba.xter Healthcare Corp., 43 Cal...App. 4th 799 (1996)..c..cvieeeecrenns
12 Kuffel v. Seaside Oil Co., 11 Cal. App. 3d 354 (1970) .evvrvreeeressrenerresssssresssnrecen
13 Kyptav. McDonald's Corp., 671 F.2d 1282 (11th Cir. 1982)...ooovcvveiesesrromsron
14 L. Albert & Sons v. Armstrong Rubber Co., 178 F.2d 182 (2d Cir. 1949)...............
15  Lewis Jorge Const. Management, Inc. v. Pomona Unified School Dist., 22 Cal.
FIE. 3d 340 (Cal. 2004) c.ovvvrvvsveveessrereemssasnsresrerseseessesessssssssasasssreseosssveseasasessans
N inderv. Thrifty Ol Co., 23 Cal. Ath 429 (2000) oo
Y Lockheed Martin Corp. v. Sup. Ct., 29 Cal. 4th 1096 (2003) .cccveervvieinireiriennneee,
18 Osborne v. Subaru of America, Inc., 198 Cal. App. 3d 646 (1988).......ccccvuirirennne.
1? Pickettv. Iowa Beef Processors, 209 F.3d 1276  (11th Cir. 2000).....ovcerecereeerencen.
20 Quaccia v. DaimlerChrysler Corp., 122 Cal. App. 4th 1442 (2004).............. ‘..5. ......
_21 Richmond v. Dart Indus., Inc., 29 Cal. 3d 462 (1981) i
2 Rosackv. Volvo of America Corp., 131 Cal. App. 3d 741 (1982)..cvvvrinrreicninnnnn.
B Rosev Medtronics, 107 Cal, App. 3d 150 (1980 .rvereemrrrerseresessossosseererecrresessssonss
: 24 S.C. Anderson, Inc. v. Bank of America, 24 Cal. App. 4th 529 (1994)....cccnuvrneene.
%% Sprague. General Motors Corp., 133 F.3d 388 (6th Cir. 1998
B0 itsony. Reader’s Digest Ass’n, Inc., 28 Cal. App. 30270 (972 oo
Z; Tinsley v. Palo Alto Unified Sch. Dist., 91 Cal. App. 3d 871 (1979)....ocvrevernvnrnenes

iii

dioos

............. e 22

]jEFENDANTS’ JOINT OPPOSITION TO PLAINTIFFS® MOTION FOR CLASS CERTIFICATION

SF/21£97040.19 i
i



08/25/05 14:53 FAX 8584839982 FedEx Kinko's Pac. Beach 006
1 TABLE OF AUTHORTTIES
(continued)
z : Page
3 Valla De Oro Bank N.A. v. Gamboa, 26 Cal. App. 4th 1686 (1994) c..vrerevevrceererevcosrssssoorn 16
4  Valley Drug Co.v. Geneva Pharms., Inc., 350 F.3d 1181 (11th Cir. 2003)..eccceemmmurrrecmrersecorcen 8
5  Vasquezv. Sup. Ct., 4 Cal. 3d 800 (1971)..ovreemreeeersceerrasanenreserasenee e eereeser e eannenn e 6
6  Washington Mutual Bank v. Super. Ct., 24 Cal. 4th 906 (2001)...'. ...................................... 5,6,18
7 Wilens v. TD Waterhouse Group, Inc., 120 Cal. App. 4th 746 (2004) ...ccocrvvenreccrnineerccennns passim
8
: Statutes
~ 9 ~ Bus: S Profs Code §-1T7200 it irsmin e i s s svsyos e sieisns vere vessansaresesssstesssns coeoe 4 .
10 BUS. & PO, COAE § L7203 evomerrmrerereruemsseemmseseesemsessesesseesseesesessosssssossssmsesesseesssesonnns eereeeneseeeenee 11
H Bus. & Prof. Code § 17204 ... eceerrecrrener et rc e s tted st b e st e e s ensaras s en e s annresartpanansanaeees 11
2 Civil Code § 1671(). m i icn sttt bt et s sa e g ssont s passim
1 Civil Code § 1770 conieiree e OO PO PRUPPRPONE 4
14 CiVIl COE § 17BLIBID) 1revmrrreverrerisssoessroseseeesscomatsssmosssessessesersensssesstesssesmeesmsoseessoessessssassssesroseosrs 3
15 Code Civ. PIOC. § 166.] ... et trtretscreras it eme s stsvesesesessestasersesssassasassessesensassnasen s srasansonins 11
16 Code Civ. Proc. § 382 ...ttt e essti i saevaassae s e saeeete s sase s sses e s snmenenand eeecareresarsrna 5
17
18 Rules
19  Fed R. Civ. Proc. 23 ccvovveerrevesecrerennsenrennens A oGPGO S0COEaE I 5
20 :
Treatises
21 ,
DoB3s, LAW OF REMEDIES § 12.3(1) {2d Ed. 1993) ....ccciimiinieermrininrnreneneee s essesnsensamesnas 17
2 H.B. Newberg & A. Conte, NEWBERG ON CLASS ACTIONS § 7.18 (4th ed. 200_2) ........................ 5
z: SCHWING, CALIFORNIA AFFIRMATIVE DEFENSES § 36:1 (2004) ..ccvvirivmerrevecnecrecs e s 16
25
26
27
28

iv

DEFENDANTS’ JOINT OPPOSITION TO PLAINTIFFS’ MOTION FOR CLASS CERTIFICATION

SF/21597040,19



08/25/05 14:53 FAX 8584839982

FedEx Kinko's Pac., Beach hoo7

10
11
12
13
.14
15
16
17
13
19
20
21
22
23
24
25
26
27
28

S S - . T T T S I

T-Mobile, Verizon Wireless, Sprint and Nextel respectfully submit this joint
opposition to Plaintiffs’ motion for class certification. Separately, Defendants submit individual
oppositicn briefs that address Defendant-specific issues raised by Plaintiffs’ motion.

L INTRODUCTION |

Through these actions, Plaintiffs purport to challeﬁge provisions in Defendants’
service agreements that impose eatly termination fees (“ETFs”) on customers who elect to
terminate their wireless telephone service before the end of the prescribed contract term.,

Plaintiffs have moved for class certification, claiming, among other things, that common issues

_of fact and law predommate over md1wdua1 issues. Plamuffs proposed class is breathtakmgly

broad, consisting of * [a]ll California consumers who currently subscnbe under a post—pald plan'
to the defendant’s wireless services or who have paid an ETF to or have been charged an ETF by
the defendant at any time frorﬁ July 23, 1999 until the present.” Plaintiffs’ Motion at 6. Given
that “post-paid” customers — i.e., those who pay for wireless services after-the-fact, rather than
pre-paying for such services — constitute the vast majority of Defendants’ wireless customers, the
proposed class includes most of Defendants’ current customers as well as all former customers
who paid, or did not pay but were charged, an ETF during the class period.

Plaintiffs’ proposed class — and any other class purporting to effect an across-the-
board challenge to Defendants’ ETF provisions — suffers from several incurable defects, each of
which preclides class freatment. Fizst, far from creating a defined community of interest among
members, the class is riven with inherent conflicts among the proposed class members. As
shown below and in Défendants’ evidentiary and expert submissions, most members of the
proposed class benefit from term contracts that include ETF provisions because they pay lower
rates and rcdu-ced up-front costs to sign up for wireless service, including the cost of the wireless
phone proﬁded with the contract. If Defendants were precluded from enforcing their existing
ETF provisions, as Plaintiffs seek {o accomi:lish through these actions, the result would be an
incfe:ase‘in monthly charges and/or up-front subscription or handset costs te customers. Such -

increases in charges and costs would damage, rather than benefit, most members of the proposed

1
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class, particularly those who never paid an ETF and thus would not be entitled to restitution
through these actions.

Second, fundamental conflicts exist even among those former subscribers who
actualljr paid an ETF, because the result of the primary relief that Plaintiffs seek — invalidation of
the ETFs under ClVll Code § 1671(d) — would be that some of the proposed class members
would owe Defendants money, rather than being entitled to recover money from Defendants
That is because the only function of § 1671((1), even if this Court were to find the ETFs to be

invalid under that section, would be to preclude Defendants from enforcing the ETFs as a

substitute for actual damages. Even if an alleged liquidated damages provision is deemed

unenforceable under § 1671(d), “breachmg partles remain ligble for the actual damages resulting

from the breach.” Hitz v. First Interstate Bank, 38 Cal. App. 4th 274, 288 (1955) {(emphasis
added). Thus, a fundamental conflict exists between those former subscribers whe might be able
to show that the amount of the ETF they paid would exceed any amounts they owe as damagee
becanse of their early termination, and other former subscribers who would owe Defendaets
monsy as a consequence of their early termination. .

Third, under any variation of Plaintiffs’ proposed class, any given subscriber’s
right to recover — or even to pursue the claims alleged in these actions — will depend on myriad
iﬁdividual issues of fact. For those class members who did not pay an ETF, but are by contract
subject to one if they were to terminate prematurely, the Court would need to determine
individually whether they actually want to terminate service but feel unfairly “tethered” by the
ETF, or whether instead they are satisfied with the confract they signed and the service to which

it entitles them. After all, if a subscriber is satisfied with his or her wireless service agreement,

-ETF and all, then the subscriber lacks standing, injury and causation, and ¢annot recover under

any of the Plaintiffs’ theories. Making that kind of determination would require literally millions

of individualized inquiries into each such subscriber’s state of mind," and a class action is exactly

! Even that might not work. When Plamtlff Christing Nguyen was asked at her deposition

whether she would terminate servme with T-Mobile if there were no ETF, she testified: “I don’t
{Footnote Continued on Next Page.)

2
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the wrong mechanism for such an exercise. For those proposed class members who termmated
their agreements and paid an ETF, the Court would likewise have to engage in a highly

individualized inquiry to determine whether these class members suffered any injury as a result

- of the ETF and thus have standing. In particular, the Court will need to ascertain whether each

proposed class member’s liability to a Defendant for terminating his or her agreement e}.(ceeded
the ETF that the class member paid. This inguiry is contingent upon numerous individualized
factors, such as a subscriber’s price plan, the subscriber’s past usage history, and the péint in
time that the subscriber terminated his or her agreement.

Fourth Tany | of the proposed class representatxves do not even belong to the class

they pm'port to represent, and none hag cla:uns typlcal of those alleged on behalf of the class

Most. of the named Plainfiffs did not pay, and were not charged, an ETF. Indeed, as to T-Mobile
and Nextel, there is no named Plaintiff who claims to have been charged an ETF, As further
described below, these defects alone make it impossible to grant class certification, both because
Plairtiffs cannot possibly represent adequately the interests of the allegéd class members, and
because their claims are not typical of the aileged class.

For these reasons and the additional reasons set out below and in Defendants’
separate memoranda, Plaintiffs’ motion should be denied.
III. PLAINTIFFS® CAUSES OF ACTION

Plaintiffs’ core allegation is that Defendants’ ETFs are unlawful liquidated |
daﬁuages penalties in viclation of Civil Code § 1671(d). Plaintiffs allege that each Defendant
requires postpaid subscribers to agree to a one- or multiple-year contract at the inéeption of
service, and sometimes as a condition of renewal, and that if the subscriber terminates within that
contract period, he or she is charged an ETF. Plaintiffs claim that the ETFs violate § 1671(d)

because they are not a reasonable estimate of Defendants’ contract damages and it is not

(Footnote Continued from Previous Page.)

know.” Nguyen Depo at 114:7-12 (Declaration of Zachary J. Alinder (“Alinder Decl.”), Ex. F).
Millions of subscribers might give the same answer, making it impossible to ascertain who, if
any, of the Defendants’ current subscribers are in the proposed class.

3
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impracticable or extremely difficult to fix the actual damage. Plaintiffs allege that the ETFs
cause two types of harm: first, that they harm current customers who want to terminate service
but are deterred from doing s0; second, that they harm former customers who terminated early
and had to pay the fee. See Second Consolidated Amended Complaint [Early Termination Fees]
Against T-Mobile hereinafter “SAC [T-Mobile]”), 9 22-33, 40-43; First Consolidated Amended
Complaint [Early Termination Fees] Against Sprint Defendants (hereinafter “FAC [Sprint]”)

M 26-37, 44—47 First Consohdated Amendecl Complaint {Early Termination F ees] Against:
Nextel Defendants (hereinafter “FAC [Nextel]”), 99 24-35, 42-45; First Consolidated Amended

Compla.int [Early Termination Fees) Against Verizon Wireless (hereinafter “FAC [Verizon

Wireless]”), 1% 22-33 40 43

Plaintiffs’ other claims denve from the § 1671(d) claim. Plaintiffs allege that the
ETFs violate the Consumer Legal Remedies Act, Civil Code §§ 1770(a)(14), (2)(19) (“CLRA™);?

- the Unfair Competition Law, Bus. & Prof. Code §.17200, ef seq. (“UCL” = “and Plaintiffs seck

restitution for ETFs paid by former customers under unjust enrichment and money paid theories.*
In addition to restitution, Plaintiffs seek a permanent injunction enjoining Defendants from using
ETFs; compensatory damages; disgorgement of profits; the imposition of a constructive trust;
and punitive damages.”
. LEGAL STANDARD FOR CLASS CERTIFICATION

It is “without question that not all multiple consumer cases lend themselves toa

class proceeding.” Collins v. Safeway Store.s, Inc., 187 Cal. App. 3d 62, 68 (1986). Rather,

2 See SAC [T-Mobile], 11 44-48; FAC [Sprint] { 48-52; FAC [Nextel] Y 46-50; FAC
{Verizon Wireless] 1§ 44-48.
¥ See SAC [T-Mobile], 1{49-69; FAC [Sprint] 9y 53-68; FAC [Nextei] 1 51-66; FAC
[Verizon Wireless] 1 49-64.

4 See SAC [T-Mobile], 1970-79; FAC [Sprint] §f 69-78; FAC [Nextel] §Y 67-76; FAC
[Verizon Wireless] 7 65-74.

5

" See SAC [T-Mobile], p.17; FAC [Sprint], p.17; FAC [Nextel], p.16; FAC [Verizon
Wireless], p.16.

4
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Plaintiffs have the burden to prove that class certification is appropriate. Washington Mutual
Bankv. Super. Ct., 24 Cal. 4th 906, 922 (2001); Rickmond v. Dart Indus., Inc., 29 Cal. 3d 462,

470 (1981); Hamwi v. Citinational-Buckeye Inv. Co., 72 Cal. App. 3d 462, 471-72 (1977).

Plaintiffs must “prove each required element for class certification.” Washington Mutual, 24
Cal. 4th at 922-23.

The most critical requirement that Plaintiffs must show for class certification is
the existence of a “well-defined community of interest in the questions of law and fact affecting

the parties to be represented.” Daar v. Yellow Cab Co., 67 Cal. 3d 695, 704 (1967). This

comrnon theme underlies the requirements that common issues of law or fact predominate over

individual issues as to;eéc'h'(."',“au.sc. of actlon, that the clalmsoftheproposedclass representatwes, o

and the defenses to those claims, are typical of the class; and that the proposed class
repres.entatives can fairly represent the class. Dart Indus., 29 Cal. 3d at 470. In addition,
Plaintiffs must show that the class is ascertainable and that adjudication as a class action would
confer substantial benefits on the litigants and the Court, See Washinérton Mutual, 24 Cal. 4th ét
922-23; see also Linder v. Thrifty Oil Co., 23 Cal. 4th 429, 435 (2000); see also Code Civ. Proc.
§ 382 (general class certification statute); see also Civil Code § 1781(b)(2) (governing class |
certification under the CLRA). A “failure of the [Plaintiffs] to satisfy any one of the
prerequisites is fatal to classl certification.” H.B. Newberg & A. Conte, NEWBERG ON CLASS
ACTIONS § 7.18 (4th ed. 2Q02) (emphasis added) (citing Gen. Tel. Co. of Southwest v. Falcon,
457 11.8. 147 (1982)). These requirements apply regardless of whether the Plaintiffs move to
certif’y a class for monetary and injunctive relief or solely for injunctive relief. See Kennedy v.
Baxter Healthca}‘e Corp., 43 Cal. App. 4th 799, 809 n.5 (1996); Fed. R. Civ. Pioc. 23(5), ®(Q).

The trial court’s dﬁty is correspondingly strict. It cannot simply accept the class

“proponents’ assurances of commonality, but must conduct a “rigorous analysis” that ensures that

class proponents have met each of the prerequisites for class treatment. Gen. Tel. Co., 457 U.S.
at 161. Specifically, the Court must examine closely the manner in which the claims and likely

defenses will be litigated to ensure that the proponent of the class has met its burden of proving

5
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that class treatment is appropriate. See Linder, 23 Cal. 4th at 443. The court “must understand
the claims, defenses, relevant facts, and appiicable substantive law in order to make a meaningful
determination of the certification issues.” Castano v. American Tobacco Co., 84 F.3d 734, 744
(5th Cir. 1996). “Absent knowledge of how [the individual] cases would actually be tried ..t
[is] ﬁnpossible for the court to know whether the common issues would be a ‘signiﬁcagt’ portion
of the individual trials.” 'Id. at 745, “That a trial court retains the power to consider

decertification when a class action later proves to be unmanageable should not serve to lessen the

court’s initial responsibility to grant certification only where all .of the requirements for

certification have been met.” Washington Mutual, 24 Cal. 4th at 927 (citing Vasquez v. Sup. Ct.,

" 4 Cal. 3d 800, 821 (1971)). Thus, although Plaintiffs need not prove Hability and remedies at

this stage, the Court may not treat class certification as a pleading issue; rather, Plaintiffs must
show how they would prove their claims on a classwide basis.

IV. PLAINTIFFS’ MOTION SHOULD BE DENIED

A, Class Conflicts Defeat Adequacy of Representation and
Prevent Class Certification

Plaintiffs’ claims fundamentally conflict with the interests of many, if not most,
members of the class they purport to represent.. The pﬁmafy relief sought by Plaintiffs is an
order invalidating Defendants’ ETF proyisioﬁs, enjoining Defendants from further using an ETF,
and awarding restitution for ETFs a]réadyl paid. These claims for relief create at least two critical
conflicts within fﬁe putﬁtive class.

First, there is a conflict between those prbposed class members who terminated
their agreement before the end of the agreement’s one or multiyear term and those who did not
and are current customers of Defendants. The ETF is an important part of Defendants’ pricing
for wireless services. Defendants incur large up-front costs, including handset subsidies, when
acquiring new customers, and they charge monthly access fees that recover those costs over time.
See Affidavit of Joseph P. Kalt, Ph.D. (“Kalt Aff.”) 1{ II.C.1-II.C.3; Declaration of Jerry A.
Hausman, D.Phil. (“Hausman Decl.”) 1§ 46-47; Decla.ratior_x of Dr. William Taylor (*Taylor

Decl.”) 4] 6, 7, 9. The ETF helps assure that these up-front costs will be recovered over the

6
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length of the contract period because it encourages customers to fulfill their sgrvice agreement.
Hausman Decl. § 47; Taylor Decl. Y 11. To continue to offer these rate plans in the absence of
an ETF, Defendants wouid have to reduce up-~front costs by reducing or eliminating handset
subsidies, or they would have to increase monthly access charges, or both. Kalt Aff. {{IL.E &
1L.E.1-IL.E.3; Hausman Decl. 1Y 44-45, 48; Taylor Decl. 9 14, 16; see also T-Mobile’s and
Verizon Wireless’ Verified Interrogatory Responses (Alinder Decl., Exs. A, B). The same would
be trie if the ETF were not eliminated entirely but simply reduced or restructured from the

amount currently set by the market, as such a change would still alter the ETF’s effect on

custdmer retention and revenue generation. See Kalt Aff. 4y ILE & ILE4.a,

This economic structure creaies a conﬂidf Bétﬁéen thosewhochoseto terminate =

their contracts before the end of the prescribed term and those who remain customers. The
continuing subscribers benefit from the ETF because it enables Defendarits to offer rate plans
with reduced handset costs and lower monthly access fees. See Kalt Aff. Y iI.D_.l, ILE.5.c,
IOLA.1; see also id. § IL.C; Hausman Decl. § 49; Taylor Decl. {7, 9. Ii is in the interest of these
subscribers for the Plaintiffs’ claims to fail and for the ETF to remain in place. Kalt Aff.
MIE4a ILE2.a&b, ILES.c, ILA.l1 & 2, II1.B.1.b; see also Hausman Decl. § 48. Fo; some
subscribers who terminate, however (but not all, see below), the opposite is the case: they would
benefit by having the ETF invalidated and receiving resﬁtution for the ETFs they paid.

It is axiomatic that “a class cannot be certified when its members have opposing
interests or when it consists of members who benefit from the same acts alleged to be harmful to
other members of the class.” Pickett v. lowa Beef Processors, 209 F.3d 1276, 1280 (11th Cir.
2000); see also Broussard v, Meineke, 155 F.3d 331, 33;7-40 (4th Cir. 1998) (because of conflicts
of interest between three distinet groups of class members, the remedial interests of those within
the single class were not aligned, infecting class certification and requiring reversal). Because
the interests of the continuing subscribers are in direct conflict with the interests of the
significantly smaller group who terminated early, class certification should be denie:d. See Dart

Indus., 29 Cal. 3d at 471 (noting that “[w]hen the vast majority of a class perceives its interest as

7
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diametrically opposed to that of the named representativés, a trial court cannot equitably grant
the named plaintiffs the right to pursue the litigation 611 behalf of the entire class”™); dmchem
Products, Inc. v. Windsor, 521 U.S. 591, 625-27 (1997). Where, as here, “there is a conflict that
goes to the ‘very subject matter of the litigation,” if will defeat a party’s claim of class
representative status.” JP. 'Morgan & Co., Inc. v. Sup. Ct., 113 Cal. App. 4th 195, 212 (2003)
(quoting Darz; Indus., 29 Cal, 3d at 470). .

Second, there is an intractable conflict even among those who actually paid an

ETF. That is because many if not most proposed class members who terminated early will owe

Defendants actual damages in excess of the ETF if the Plaintiffs prevaﬂ at trlal See Hausma:n

Decl. 7 21; Kalt Aff 51 1. D 2 c, T_[ E 4 b(l) (2) III C 1 a—III c. Ie(2) Taylor Decl. 1[1[ 13 18,

For these proposed class members, the primary relief sought by Plaintiffs — the invalidation of
‘the ETF and restitution for the ETFs paid — will be affirmatively harmful because it will result in
those customers owing money to Defendants. If this Court were to find the ETFs to be invalid
under § 1671(d), this would only preclude Defendants from enforcing the ETFs as a substitute
for actual damages. Even if an alleged liquidated damages prowsmn is deemed unenforceable
under § 1671(d), “breaching parties remain liable for the actual damages resulting from the
breach,” Hitz, 38 Cal. App. 4th at 288 (emphasis added).

Class certification is inappropriate where there is even a pqtential' for direct
conflict because “some class members derive a net economic benefit from the very same conduct
allegied to be wrongful by the named representatives of the_ class.” Valley Drug Co. v. Geneva
Pharms., Inc., 350 F.3d 1181, 1190 (11th Cir. 2003); see also Horton v. Citizens Nat’l Trust &
Savings Bank, 86 Cal. App. 2d 680, 684-85 (1948) (holding that class treatment was iméro;aer
because of a “direct couflict” between class members who desired constru.ction of one—stoq-r
vetsus two-story residences). Thus, in Global Minerals & Metals Corp. v. Super. Ct., 113 Cal.

App. 4th 836 (2003),% the putative class was composed of purchasers of copper products who

6 The companion case of Global Mmerals is J P. Morgan & Co., Inc. v. Super. Ct, 113
Cal. App. 4th 195 (2003).
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alleged that the Defendants had manipulated and thereby artificially inflated copper prices.
Relying upon “wide-ranging evidence” that several members of the class were possible
beneficiaries of the alleged-inflation of copper prices because they had acted in different
capacities as both buyers and sellers of copper productsl, the Courf of Appeal held class
certification improper because it was “impossible to overlook the potential conflicts between
class members, even at the preliminary class certification stage.” Id. at 854 (2003} (emphasis
added). Because much of the putative class actually benefits from the ETF, the conflict here is

far rore than potential. Such insurmountable intraclass conflicts make these actions

inappropriate for class treatment.

B. Individualized Issues Predominate for Every Cause of Action

Second, class certification should be denied because common questions of fact do
not predominate. Determining whether each class member has a right to recover involves

numerous individualized issues, rendering class certification inappropriate. See Jolly v. Eli Lilly

& Co., 44 Cal. 3d 1103, 1123 (1988); Kennedy v. Baxter Healthcare Corp., 43 Cal. App. 4th

799, 810-11 (1996); Rose v. Medtronics, 107 Cal. App. 3d 150, 155-57 (1980); see also City of
San Jose v. Sup. Ct., 12 Cal. 3d 447, 459 (1974) (noting that the relevant inquiry is whether
“each member’s right to recover depends on facts peculiar to his case™) (emphasis added);

Osborne v. Subaru of America, Inc., 198 Cal, App. 3d 646, 653-54 (1988).

1. The Requirement That Common Questions
Predominate

The existence of some “common questions of law” is not enough to certify a class

“where there are diverse factual issues to be resolved” for each claim’s elements. Brown v.

 Regents of Univ. of Calif,, 151 Cal. App. 3d 982, 988-89 (1984). Rather, a class may bé certified

only if “common issues predominate over issues requiring separate adjudication.” Kennedy, 43
Cal. App. 4th at 810. Plaintiffs’ burden on moving for class certification *“is not merely to show
that some common issues exist, but, rather, to place substantial evidence in the récord that
commeon issues predominate.” iockheed Martin Corp. v. Sup. Ct., 29 Cal. 4th 1096, 1108

(2003). Where, as here, there are numerous, complex and substantial individual factual issues,

9

DEFENDANTS’ JOINT OPPOSITION TO PLAINTIFES’ MOTION FOR CLASS CERTIFICATION

SF/21£97040.19



08/25/05

14:56 FAX 8584839982 FedEx Kilnko's Pac. Beach doie

& 0 =1 & Wt h W N -

S T S T T ~ S S S o S
gﬁgm-hwh)moeoqqa\mhmmucg

class certification should be denied. Osborne, 198 Cal. App. 3d at 653 (“Certification is properly
denied where the individual questions to'be decided may prove too complex, numerous and

substantial to allow the class action”).

2. Individualized Issues Predominate for Corrent -
Subscribers Who Are Potentially Subject to the ETF

In this case, each current subscriber’s right to recover depends on facts unique to
that subscriber. The reasen is straightforward. Even if Plaintiffs’ allegations concerning the
invalidity of ETFs are correct, a subscriber does not have a legal claim, and thus is not part of the

class, merely because he or she is a party to a contract that contains an ETF provision. Rather,

—.-all-of Plaintiffs’ claims require proof of stand@ng,.injury.and..causation.“This.,precludes_‘,,..‘___‘___w_.,..,_ e

certification of a class of current customers. See Collins, 187 Cal. App. 3d at 73 (citation
omitted) (“[A] class cannot be so broad as to include 1nd1v1duals who are w1thout standing to
maintain the actlon on their own behalf. Each class member must have standmg to bring the suit
in his own right.”).

a. All of Plaintiffs’ Claims Require Proof of
Standing, Injury and Causation

(1) Civil Code § 1671
In order to bring a claim under § 1671? a plaintiff must suffer concrete injury.
See, e.g., Beasley v. Wells FargobBank, 235 Cal. App. 3d 1383, 1389-90 (1991) (claim under
§ 1671(d) challenging fees that were aiready assessed against the named plaintiff and members

of the class). A “statutory violation, ‘causing only nominal damages, specuiative harm, or the

threat of future harm — not yet realized — does not suffice to create a cause of action.”” Garver v.

Brace, 47 Cal. App. 4th 995, 999 (1996) (quoting Budd v. Nixen, 6 Cal. 3d 195, 200 (1971))
(emphasis added). Raﬂler, a plaintiff must have a “real interest in the ultimate adjudication
because he or she has either suffered or is about to suffer an injury.” Holmes v. California Nat’l
Guard, 90 Cal..App. 4th 297, 314-315 (2001) (emphasis added). Because relief under § 1671{d)

is “limited to those who suffer damage, making causation a necessary element of proof,” a mere

violation of § 1671(d) without proof of injury is insufficient to establish standing. Wilens v. 7D

10
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Waterhouse Group, Inc., 120 Cal. App. 4th 746, 754 (2004) (discussing standing in the context
of the CLRA); see also American Suzuki Motor Corp. v. Sup. Ct., 37 Csl. App. 4th 1291, 1295
(1995) (where multiple class action plaintiffs “fail to meet this elementary standard” of suffering
some personal injury, “no ascettainable class exists, and a class action may not be maintained™).
(2) TheUCL
Under the revisions to the UCL affected by Proposition 64, a plaintiff musi suffer
an “injury in fact” and have “163t money or property as a result of”’ the alleged unfair

competition in order to have standing to sue. Proposition 64, § 3 (amending Bus. & Prof. Code

. § 17 704) (Defendants’ Request for Judlc1al Notlce (‘RJN’ ) Ex. A) Further Proposmon 64

' spe01 ifically provides that pnvate parﬁes “may pursue representatwe clalms or rehef on behalf of

others” under the UCL “only” if they satisfy the “standing requirements” of Proposition 64 and
comply “with Section 382 of the Code of Civil Procedure.” See id. at § 2 (amending Bus. &
Prof. Code. § 17203). This requirement fully applies to claims for injunctive relief.

_ - Proposition 64 applies to ﬁending cases, such as this one, as other courts have
held. See, e.g., Sumuel v. Advo, Inc., et al., No. HG04-145798 (Alameda Super. Ct. Dec. 30,
2004) (Brick., J.) (Defendants’ RIN, Ex. B); Spielholz v. Los Angeles Cellular Tel. Co., No.
BC186787 (Los Angeles Super. Ct. Dec. 21, 2004) (McCoy, J.) (Defendants’ R]N Ex C)
Goodwin v, Anheuser-Busch Cos., Inc., No BC310105 (Los Angeles Super. Ct. Dec. 13 2004)
(Lichtman, J.) (Defendants’ RIN, Ex. D); Banales v. AT&T Wireless Servs., Inc., No. BC312007
(Los Angeles Super. Ct. Dec. 14, 2004) (Ferns, J.) (Defepda.nts’ RIN, Ex. E); Kim v. Bayer
Corp., No. BC309936 (Los Angeles Super. Ct. Dec. 10, 2004) (Workman, J.) (Dcfendants’ RIN,
Ex. B; but see California Law Institute v. Visa USA, Inc., No. CGC-03-421180 (San Francisco
Super. Ct. Dec. 29, 2004) (Kramer, J.) (holding that Proposition 64 does not apply to pending
cases, but noting “sub_st_antial ghunds for difference of opinion™ and certifying the question for

iﬁteriocutory review under Code of Civil Procedure § 166.1) (Defendants® RIN, Ex. G).
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(3) The Consumer Legal Remedies Act
Like § 1671(d), the CLRA “does not create an automatic award of statutory

damages upon proof of an unlawfil act. Relief under the CLRA is limited specifically to those
who :;uffer damage, making causation a necessary element of proof.” Wilens, 120 Cal, App. 4th
at 754. To have standing under the CLRA, individual class members must prove actual harm
sqffe:red as a result of the ETF provision. Id. |

(4)  Unjust Enrichment and Money Paid

Plaintiffs’ claims for unjust entichment and money paid also require proof of

.. standing, - injury.and causation.. See June 2, 2004 Order Sustaining Demurrer at 1-2 ("If the .

named plaintiff has never paid an ecarly termination fee, then he or she cannot assert individual

claims for unjust enrichment or money paid.”) (Defendants’ RIN, Ex. H).

b. The Existence of Standing, Injury and Causation
for Current Customers Requires Knowing Their
State of Mind
Because all of Plaintiffs’ claims require proof of standing, injury, and causation,

and Decause these requirements create significant individual issues among current subscribers,

" ¢lass certification should be denied..

To establish injury and simple “but for” causation, current customers must show
that in the absence of the ETF provision, théy would somehow benefit. Presumably, Plaintiffs
interid to show that were it not for the ETF, customers would terminate their agreements and
subscribe to different wireless plans that either would be less expensive or would offer superior

service.’! Any such showing inherently would require subjective inquiries concerning sach

Plaintiffs’ motion for class certification asserts in a footnote that Defendants® ETFs
“resfrict competition and artificially inflate the price for all of the defendants® wireless services.”
Plainiiff’s Motion at 2 n.2. However, Plaintiffs cite no evidence to support such a theory, nor
does their motion argue that such a theory presents a ground for class certification, nor do the
complaints allege an antitrust theory based on the ETFs, Plaintiffs” failure thus far to make any
“factual allegations of specific conduct in furtherance of the conspiracy to eliminate or reduce
competition” in conmection with the ETF renders any possible claim of conspiracy “legally
insufficient.” Freeman v. San Diego Ass’n of Realtors, 77 Cal. App. 4th 171, 196 (1999)

(emphasis added); see also Chicago Title Ins. Co. v. Great W. Fin. Corp., 69 Cal. 2d 305, 316-17

{Footnote Continued on Next Page.)
12
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1  subscriber’s state of mind, possession of relevant knowledge, and motivation to switch plans. In |

2 order to determine who would be in the class, for example, the Court would have to determine:
3 » which customers sought out and obtained information about alternatives to
4 the plan under which the customers contracted;
5 . w]:uch customers were motwated to scek lower-cost plans;
6 »  which customers, knowing of the ETF, wanted fo terminate their contracts;
7 »  which customers’ decision to remain with their wireless providér was
8 affected, and to what extent, by the ETF’s existence;
9 - Whlch customers Would not have ternnnated even 1f there Were no ETF
10 because they are satisfied w1th thelr service; ‘
11 »  which customers would not have terminated for other reasons, such as the
12 : inconvenience of changing pfoviders or a belief that all of the companies
13 offer roughly comparable service;
14 = which customiers would have terminated, but would have cﬁosen amore
15 expensive rate plan, and thus would.not have lost montlay or property;
16 : »  which customers would have terminated and would have chosen a cheaper
17 rate plan with poorer service, leaving an individualized question as to
18 whether such customers would have suffered legally cognizable damages;
19 = which customers would have terminated and would have chosen a rate
20 plan with a different carrier that was equivalent in botﬁ price and service
21 quality to the plan they already had or could have had with their current
22 provider (without incurring an ETF), ﬁeaﬁng the customer ﬁad no
23 damages at all.
24

(Footnote Continued from Previous Page.)

25 (1968). Articulating such a theory for the first time on reply as a basis for class certification .

2¢  Would be improper, and the Court should disregard any effort on Plaintiffs” part to do so. In any
event, such a claim lacks merit because the wireless indusiry in fact is highly competitive, as

27 economic evidence demonstrates and as expert agencies have repeatedly found. See Hausman

: Dec] ™ 34-44; Kalt Aff. ILE.2.c & n.10; TaylorDecl 1 8.

28
13
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See Kalt Aff, 77 ITL.C.3, TIL.C.3.a-b; see also id. | ILE.5.b. _

As this listing demonstra,tes,‘ many current customers ate not injured by the ETF
policy, and even those that are may not b.e infured in the same way. To the contrary, the
deposition testimony even of the named plaintiffs suggests that many cusfomers: (1) do not kmow
or care if they are subject to.the ETF; (2) would not change service or rate plans, even if there
were no ETF; (3) could not state how, even if they cc;uld or would have switched carriers or rate
plans, they suffered any economic damage, or even a non-economic loss in the quality of service.

See pages 23-24, below. Further, commorn Sense suggests that even if Defendants’ ETFs were

1nva11 dated or had never existed, a 51gmﬁcant number of customers still would stay with their

cutreat wireless provider and rate plan. Sée Kalt Aff. § ILC.3.b; see also Zill Depo. a 80:16-17

(“T’ve just stayed with Sprint out of inertia.”) (Alinder Decl., Ex. O).

Plaintiffs have not provided any viable method even to determine who is in the
proposed class of current customers, nor does such a method exist short of interviewing every
singlzs customer. Given the millions of customers that Defendants have in California, such an
individualized inquiry would be virtually impossible, thus rendering class certification
inappropriate. Cf. Castano, 84 F. 3d at 743 n.15 (reversing cerf:iﬁcatioﬁ where “[e]ach class
member’s knowledge about the effects of smoking differs, and each plaintiff began smoking for -
different reasons™); Stilson v. Reader’s Digest Ass'n, Inc., 28 Cal. App. 3d 270, 274-75 (1972)
(a.fﬁm:ljhg denial of class certification of claims alleging unauthorized use of names for
commercial exploitation where “the court would be required to examine the mental and ‘
subjective state of each of the millions of plaintiffs, since in each case such individual appraisal -
is of the essence of the claim for damages and, indeed, of the cause of action™); see also In re:
Tobacco Cases II, 2001 WL 34136870, ¥10-*12, No. JCCP 4042 (Cal. Sup. Ct. Apr. 11, 2001)
(Prager, J.) (denying class certification of claims u_nder CLRA based on defendants’ cigarette.
advertising because each plaintiffs’ claim would depend on the nature of advertisements
disseminated by each defendant, whether and to what extent such advertising was seen and relied

upon b‘:y each individual plaintiff, and individualized information concerning each plaintiff’s

14
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alleged addiction and damages); see also Feinstein v. Firestone Tire & Rubber Co., 535 F. Supp
595, 503 (S.D.N.Y. 1982) (denying class certification where all class members purchased

defective tires, but only some class members sustained injuries resulting from the tires, and

action necessarily metastasizes into millions of individual claims”).

/ c. Other Individualized Issues for Current

1
2
3
4  therefore “the majority of the putative class member have no legally cognizable claim” and “the
5
6
Customers
7

The proposed class of current customers also raises additional individualized
8 5
determinations regarding each class member’s right to recover.
9

e Plainitiffs seek to-include in the class “fa) 11 California consumers. who currently: .. ...
10 ' ' ’

subscribe under a post-paid plan to defendant’s wireless services . . .” Plaintiffs’ Motion at 6.
1 But many such customers are not even potentially subject to the ETF if they terminate service,
12 for example, customers who have fulfilled their one- or twé-year contract term and simply
3 continue on a month-to-month basis. For these customers to show injury or causation, they
14 would have to prove that at some point in the past, when the ETF used to apply to them, there
s was 2 period when they wanted to terminate their service plan but were deterred by the ETF, and
16- that their inability to switch providers without incurring an ETF injured them. Possibly, none of
17 these customers could credibly prove this, since their continued service with their wireless
18 provider even affer the ETF became inapplicable migint render unbelievable a claim fhat ;chcy
- 19 - used to feel tethered. In any event, Plaiﬁtiffs have offered no way to identify which cﬁn‘ent
20 subscribers wefe “formerly tethered” by the ETF, let alone what their injury or damages would
: A be, short of interviewing all of Defendants” millions of subscribers. See Kalt Aff. {I1.C.2.e.
2 In additioﬁ, substantial numbers of Defendants’ customers renew their contractual
» commitment, along with the ETF provision, at the ex;i-r;.tion of their original term, typically in ,
24— o . —
exchange for a new discounted handset or special rate promotion, See id. {TIL.C.2.b. Clearly, if
? a s:J._bscrib er is aware of the ETF policy and has the opportunity to terminate service without
% paytng; the ETF, but then chooses to renew his or her contractual term, to gether with the ETF, in
' z: - exchange for a monetary benefit, Defendants woul:d have a mitigation defense to any. claim

15
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brought by such a customer.?  Individualized inquiry would therefore be necessary to determine
each renewing subscriber’s knowledge of the ETF provision and whether he or she attempted to

mitigate the harm purportedly caused by the ETF.

3. Individualized Issues Predominate for Former
Customers Who Were Charged an ETF

Individualized questions of fact also predominate as to former customers who
pedd an BTF. Again, the reason is straightforward: Under § 1671(d), “breaching parties remain
liable for the actual damages resulting from the breach,” even if the court invalidates a liquidated
damages prdvisicm. Hitz, 38 Cal. App. 4th at 288 (emphasis added). Thus, if this Court were to

-~ hold that the-ETF-is-a-liquidated damages-provision and also-is.invalid, Defendants will be.able. . ... . ..

to recover actual damages attributable to each class member’s early termination of that
cﬁstc'mer’ s service agreement. Indeed, many if not most proposed class niembers, such as those
who terminated their wireless service agreement at or near the be ginning of the agreement’s
term, would face damages that exceed the_ir. BETF. See Hausman Decl. §21; Kalt AT 19 ]I.D.2.¢_:;
see also id. |f 1.C.1.a, TILC.1.a(1), IIL.C.1.d; Taylor Decl. 19 13, 18. For example, named
Plaintiff Molly White, who terminated her service with Verizon Wireless five months into a two-
year contract, would likely owe Verizon Wireless more than $1000 if the ETF were invalidated,
see Hausman Decl. § 22 — a fact that is currently reflected in a cross-claim ﬁled by Verizon
Wireless against Ms. White, Thus, Ms. White was made better off by the presence of the ETF.
For ¢lass ndembers sudh as Ms. White, an invalidation of the ETF, evén with the prospect of fuil

restirution, would result in a net loss. And if a former customer’s liability for terminating his or -

s “Under California law, whether the defendant’s conduct was intentional or negligent,

- 1nmocent or malicious, a plaintiff injured by the defendant’s wrongful act is bound ‘to exercise

reasonable care and diligence to avoid loss or minimize the resulting damages and cannot
recover for losses which might have been prevented by reasonable efforts and expenditures on
his part.”” SCHWING, CALIFORNIA AFFIRMATIVE DEFENSES § 36:1 (2004). Therefore, “[a]
plaintiff may not recover for damages avoidable through ordinary care and reasonable exertion.”
Valla De Oro Bank, N.A. v. Gamboa, 26 Cal. App. 4th 1686, 1691 (1994). Further, the plaintiff
“has an obligation t{o avoid unwarranted enhancement of damages ‘through passive indifference
or stubborn insistence upon a conceived legal right....”” Id.

16
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her ceniract would have exceeded the ETF, he or she lacks standing to sue because he has not.
suffered any net economic injury as a result of the ETF. See, e.g., Kypta v. McDonald's Corp.,
671 F.2d 1282, 1285 (11th Cir. 1982) (holding that plaintiff who overall benefited from
defendant’s conduct lacked standing becanse “while the amount of damages need not be precise,
the fact of damage, consisting of net economic loss suffered by the plaﬁntiff, has been established
as the gravamen” of a statutory antitrust action (emphasis added)), Bymes v. Faulkner, Dawkins
& Sullivan, 550 F.2d 1303, 1313-14 (2nd Cir. 1977) (holding that complainant lacked standing to

assert. claims because he “benefited overall” by the alleged Wrongful-conduct and thus “sustained

o damages cognizable” under the federal securities laws (emphasis added)).

Whether the actual damages atiributable to a former cus‘tomer exceed the ETF

would be a highly individualistic inquiry. The actual damages caused to Defendants by carly
termination could include the greater of .reliance and restitution (i.e., for eqﬁipment or set-up .
costs) or alternatively expectation and consequential damages (i.e., lost profits). Equipment or
set-up costs are recoverable as reliance damages. See, e.g., DOBBS, LAW OF REMEDIES § 12.3(1)
at 51 2d Ed. 1993) (citing L. Albert & Sons v. Armstrong Rubber Co., 178 F.2d 182 (2d Cir.
1949) (awarding reliance damages for expense of building footings to accommodate machines
that were never delivered)). Expectation damages in the form of lost profits also would be
available to Defendants. See Grupe v. Glick, 26 Cal. 2d 680, 692-693 (1945). “[D]amages for
the loss of prospective profits are recoverable where the evidence makes reasonably certain their
occurrence and extent.” Id.; see also S.C. Anderson; Inc. v. Bank of America, 24 Cal. App. 4th
529, 535 (1994) (noting that some uncertainty as to the amount of profits is not fatal).

Thus, determining the actual damages owed to the Defendant for any particular -
subscriber’s early termination, assuming the inVaIidating.of the ETF, would require information
concerning the specific handset éach form'er customer bought, how much that handset cost, and
to what extent its cost was subsidized. Kalt Aff. f{TI1.C.1.c, ILC.1.¢, TILC.1.e(2); Hausman
Decl. 1[:60; Taylor Decl. § 18. it also _virould require caleulation of the Defendant’s lost profit -

owing to each customer’s early termination. Kalt Aff. § ILC.1.c; Taylor Decl. 1 18; see also

17

DEFENDANTS’ JOINT OPPOSITION TO PLAINTIFFS’ MOTION FOR CLASS CERTIFICATION

SFI21€97040.18



08/25/05

§\bwqc\maut~>1—*

NN R e e e et el
2 9 B 6 R O88 R 8 ¢ » da ;s v~ o

14:58 FAX 8584839982 FedEx Kinko's Pac. Beach Iho24

Hausman Decl. §f 17-20. Calculating lost profit would involve more than just multiplying

monthly access fees by the number of months remaining on the confract and subtracting the cost

of providing service; it also would require estimating the overage fees each particular customer

Would' have incurred in the remaining months, as well as other fees, such as for ring tones ar .

roammg, that would be based on each customer’s individual usage pattern.” Kalt Aff.

T .C.1.c, HI1.C.1.¢, II.C.1.e(2); Hausman Decl. § 17-2(_); TE_Lylor Decl. 4 18. —
Accordingly, any determination of which customers who paid an ETF can

establish standing, injury or causation would i‘equire a individualized, fact-specific inquiry for
~

every class member, Plaintiffs’ assertion that individual differences in calculating the amount of

damaages should not preclude certiﬁcation n:usses thepomtAstheCourt oprpealheldm R
Wilens v. TD Waterhouse Group, Inc., 120 Cal. App. 4th 746 (2004), that argument is “flawed”

where, as here, the existence of injury goes to each class member’s very right to any relief at all.

" Id. at 754 (citation omitted); see also Basurco v. 21st Century Ins. Co., 108 Cal: App. 4th 110,

119 (2003) (class certification cannot be maintained where “the existence qf damage, the cause
of damage, and the extent of damage would have to be deterrhined on a case-by-case basis”)
(émphases added). Although “differences in calculating daméges are not a proper basi;s for the
denial of class ceftiﬁcation,” the “individual issues here go beyond mere calculation; they involve
each class member’s entitlement to damages. Bach class member would be required to litigate
substantial and numerous factually unique questions to determine his or her individual right to

recover, thus making a class action inappropriate.” Wilens, 120 Cal. App. 4th at 756 (emphasis

? The Court may look to the usage history of subscribers who terminated their agreements .

in order to determine Defendants’ lost profits. California law looks to a breaching party’s past
performance history under the contract to determine the other party’s lost profits, even where the
past performance may have exceeded the requirements of the contract. See Kuffel v. Seaside Oil
Co., 11 Cal. App. 3d 354, 362 (1970). Lost profits incorporating overage fees and other
revenues also are recoverable as special damages, which are not ““presurned from the mere
breach’ but represent loss that “‘occurred by reason of injuries following from’* the breach.

Lewis Jorge Const, Management, Inc. v. Pomona Unified School Dist., 22 Cal. Rptr. 3d 340, 345
(Cal. 2004) (citation omiited). '
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added) (quotation marks omitted); see also Washington Mutual, 24 Cal. 4th at 913."
Moreover, inquiring into each proposed class member’s actual injury at the class
cerﬁiit;ation stage is necessary here and would not impennissibly.reach the merits of the case.
See Linder, 23 Cal. 4th at 443 (rejecting denial of certification where it is “conditioned upon a
showing that class claims for relief are likely to prevail”), Because “class determination will
generally involve considerations on the merits that are enmeshed in the factual and legal issues

comprising the plaintiff’s cause of action,” a preliminary evaluation of the claims’ merits during

. the certification sfag_e is both proper and warranted. Global Minerals & Metals Corp. v. Super.
Ct., 113 Cal. App. 4th 836, 854 (2003).

Becaunse injury and causation would hav;t; behilgatedmdlwduallyforevery .

former customer who paid an ETF, Plaintiffs have failed to meet their burden of demonstrating a

predominance of common legal and factual issues. See Lockheed Martin, 29 Cal. 4th at 1111.”_

4. California Appellate Cases Confirm that Class
Certification Should be Denied Where Individual Issues
Predominate. ‘

California appellate courts have confirmed repeatedly that the existence of one or

more common legal issues does not justify the certification of a class where the entitlement of

10 Plaintiffs cite Rosack v. Volvo of America Corp., 131 Cal. App. 3d 741, 753-54 (1932),

for the proposition that class certification is appropriate “even where some members of the class
suffered no injury.” Plaintiffs’ Motion at §. However, in Rosack, the Court inferred the fact of
injury from the price-fixing conspiracy that was commmon to all class members. That is obviously
different from this case, where the existence of injury has to be detérmined on an individual basis
for every class member. See Wilens, 120 Cal. App. 4th at 754; Basurco, 108 Cal. App. 4th at
119. Rosack is also inapplicable because it involved a manageable class, which the court itself
distinguished from one potentially involving millions of consumers, as Plaintiffs concede is the
case here. See Rosack, 131 Cal. App. 3d at 760-61; see also Plaintiffs’ Motior at 2 (describing
“potentially millions™ of class members for each Defendant). ‘ ‘ :

In addition, the proposed class definition raises another individualized inquiry:
Determining which customers who were charged an ETF actually paid it, and how much.
Plaintiffs improperly seek to include in the class former customers who were charged but did nor
pay an ETF, but that is overbroad. Such former customers suffered neither of the harms
supposedly inflicted by the ETF -- they were not deterred from terminating sérvice, and they did .
not pay money. Narrowing the class to those who paid the ETF requires individualized inquiry
into (1) whether a former customer who was charged an ETF paid 1t, (2) if a former customer

paid some but not all of his outstanding bills upon termination, what fraction of that payment
should be deemed allocated to the ETF. ' .
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class members to recover depends on individdalized factual determinations. In Wilens v. TD
Waterhouse Group, Inc., 120 Cal. App. 4th 746 (2004), the putative class was composed of
individuals who altegedly incurred damages when their access to the defendants” internet stock
trading service was suspended without notice. The Wilens court concluded that it could not be
“presam(ed] that each class member suffered damage by the mere insertion of the termination
without notice provision in the [service] agreement,” just as it cannot be presumed that the mere
existence of ETFs in the current customers’ agreements is suﬁicient to establish classwide injury.

Id. at 756. Moreover, the court concluded it could not be presumed that “those whose access was

terxmnated Wlthout notlce suffered damage caused by the termmatlon, just as it cannot be

presumed that those early termmatmg class members who pald an ETF suffered any mjury glven‘

their prospective liability to Defendants. /d. The Court of Appeal thus affirmed the denial of
certification on the basis that “individual issues” predominated régarding “cach class member's
entitlement to damages” and “individual right to recover.” Id. (citationé omitted); see also
Lockheed Martin, 29 Cal. 4th at 1111 (denying class certification where issues invélving “each -
individual class member’s right to ;'ecover”' were “numerous and substanﬁal”). Similarly, in
Quaccia v. DaimlerChrysler Corp., 122 Cal. App. 4th 1442 (2004), the Court of Appeal recently
affirmed this Court’s denial of class certification in a case challenging an alleged defect in a seat
belt buckle that had been installed in numerous vehicle models manufactured between 1992 and
the present. The Court of Appeal reasoned that each class members’ right to recover would
depend on highly individualized issues affecting the operation of the buckle, such as the

““location, shielding, and installation of the buckle” in ““17 d1fferent vehicles over 10 model

years.” Id. at 1450 (quoting trial court order).

Given that highly individualized issﬁés regarding each class member’s right to
Tecover cleaﬂy exist in this case, this Court should follow the well-beaten path of prior California

decisions and similarly deny class certification.
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C. Class Treatment Is Unmanageable and Inferiox

Plaintiffs have failed to meet their burden of demonstrafing that class treatment '}s
“superior to other available methods for the fair and efficient adjudication of the controversy.”
Dean Witter Reynolds v. Sup. Ct,, 211 Cal. App. 3d 758, 773 (1989). A determination that “class
treatmént Would not ease [the court’s] burden [is] alone sufficient to defeat class certification.”
Caro v. Procter & Gamble Co., 18 Cal. App. 4th 644, 668 (1993} (emphasis added). The need
for the separate litigation of causation and injury issues in millions of individual class member’s
claims “render[s] any efficiencies attainable through joint trial of common issues insufficient, as

a matter of law, to make a class action certified....” Lockheed Martin, 29 Cal. 4th at 1111;

 Stilson, 28 Cal, App. 3d at 273 (where proof of entitlement to damages “would involve evidence

of the mental and subjective state of each plaintiff . . . open[ing] a California court to the
presentation of such evidence by an indeterminable portion of the 21 to 50 mj11i01_1 unnamed
plaintiffs would foist upon our judicial system an intoierable burden™); In re Hé)tel Telephone
Charges, 500 F.2d 86, 89 (9th Cir. 1974) (noting that “[i]n a class of forty million, assuming -
only ten pexrcent of these unknown class members came forward with claims, and ass{:mjng the
proof of each claim required only ten minutes, approximately one hundred years would yet be

required to adjudicate the claims,” and concluding that “this suit raises far too many individual

. questions to qualify for class action treatment™).-

Moreover, individuals who have suffered actual harm by virtue of Defendants’
ETFe will have adequate legal means to pursue their claims separately. The inexpensive and
expedient resolution of individual ETF-related disputes in arbitration proceedings and small

claims courts, as specifically provided for in many Defendants’ customer service agreements,'

12 For example, the Verizon Wireless Service Agreement attached to the FAC [Verizon

Wireless] provides for the use of different sets of rules depending on the value of the claim and .
the customer’s choice. The customer may elect to proceed in small claims court instead of
through arbitration for any claim over which small claims court has jurisdiction (in California,
claims of up to $5,000). The arbitration provision provides that Verizon Wireless will pay all but
$100 of the fees for filing and for the first day of arbitration if the customer participates in the
company’s mediation program. It further states that the arbitrator will decide the arbitrability of
issues and can allocate the fees and costs of arbitration in any award.

21
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presents a manageable, superior alternative to class freatment in this case.
D.  The Named Plaintiffs Are Not Typical
Finally, Plaintiffs’ motion fails the typicality requirement.
In order to represent a class, each named Plaintiff must “establish as a maiter of
fact that his claims tare] typical of the class he [seeks] to represent.” Caro, 18 Cal. App. 4th at
666; see also Sprague v. General Motors Corp., 133 F.3d 388, 399 (6th Cir. 1998). A named

_plaintiff must be a member of the proposed class and that plamtlff’ s claim and the class claims

must be so interrelated that the interests of the class members will be faJrly and adequately

protected in then' absence See C‘hem V. Bank ofAmmaa 15 Cal 3d 866 874 (1976), see also
Broussard, 155 F. 3d at 337-38. Speclﬁcaﬂy, the- proposed representatlve (1) must be entltled to o

recover on the claim asserted so that he or she is a member of the class to be represented, see
Tinsley v. Palo Alto Unified Sch. Dist., 91 Cal. App. 3d 871, 886 (1979), (2) must have sustained
the same or similar injury as the members of the proposed class, see Caro, 18 Cal. App. 4th at
664, 666, and (3) must assert all claims réasonably expected fo be asserted by the members of the
prc;posed class, see City of San Jose, 12 CaL 3d at 464.

Here, none of the eleven'® named Plaintiffs satisfies the typicality requiremént.
For fchef convenience of the Court, tﬁs joint brief sets forth some of the primary reasons why the
named Plaintiffs fail the typicality requirement. The separate memoranda submiited by each

Defendant discuss the named Plaintiffs in more detail.

1. Plaintiffs Who Are Not Seeking to Act as Class
Representatives '

Five of the eleven named Plaintiffs are not, or are no longer, purporting to act as
class representatives. Mark Lyons, Rita Parrish and the Wireless Consumers Alliance, Inc. are.

non-subscribers who are suing only as uninjured representative Plaintiffs, and are not see.k:iﬁg to

13 Plamtlffs’ motion improperly lists Wendy Lowinger, Porsha Meoli and Sridhar Krishnan

as moving parties. However, those Plaintiffs are suing AT&T Wireless, against which
proceedings have been stayed This brief does not discuss the AT&T Wireless Plaintiffs.
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act as class representatives FAC [Nextel] 99 18, 19; FAC [Sprint] § 19; SAC [T-Mobile] § 18;
see also Defendants’ RIN, Ex. I (stipulation by the Wireless Consumers Alliance that it is not
purporting to act as a class representative). In addition, Jerilyn Marlowe and Alisa Freeman have
formally withdrawn as proposed class representatives,

2. Plaintiffs Who Are Not in the Class

.Two of the named Plaintiffs are not members of the class that Plaintiffs seek to
cerﬁiy. Conor Vanghan is a former T-Mobile subscriber, who did not pay and was not charged
an ETF when he terminated service. See Vaughan Depo. at 27:10-12, 27:21-22, 63:24-64:5

(Almder Decl Ex D) Thus he is not part of the class of “All California consumers who

SRR Subscnbe under & POSt'Pald plan to the defendant s wireless services or who have pald -

an ETF to or have been charged an ETF by the defendant at any time from July 23, 1999 until
the present.” Plaintiffs’ Motion at 6; see also Chern, 15 Cal. 3d at 874 (“The cases uniformly
hold that a plaintiff seeking to mainfain a class action must be a member of the class he claims to
represent.”) (citation (l)mitted). |

Ramzy Ayyad is also not a member of the proposed class, or at best—'is an atypical
one. Ayyad, 21 years old, admitted in his deposition that he uses a Sprint account that is actually
in his mother’s name, that the bills from the account were seﬁt to her in her name, and that he
never had a Sprint account in his own name. Ayyad Depo. at 30:17-32:9, 34:14-35:10. (Alinder
Dec., Ex. E). This Sprint account, in Ayyad’s mother’s name, was charged an ETF, and Ayyad
paid the bill. See id. at 34:5-13; see also Sprint’s separate brief.

Ayyad is not a member of the proposed class. It may be that he and his mother
had an informal understanding that he would pay the charges on het Sprint account, but from
Sprint’s perspective, the only person legally obligated to pay the charges on the account was the
mother. Certainly, Sprint could not have sued Ayyad for non-payment, nor did Sprint charge |
him an BETF. See Plaintiffs’ Motion at 6 (defining the class). Even if Ayyad were somehow part
of the class, he would be an atypical plaintiff because Sprint would have a defense, unique to

Ayyad, that he lacks third-party standiﬁg to challenge the legality of a contract to which he is not
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aparty. See, e.g., Hanon v. Dataproducts Corp., 976 F.2d 497, 508 (9th Cir. 1992) (“Because of
[ﬁlaintiff‘ s] unique situation, it is predictable that a major focus of the litigation willbe on a
deferse unique to him, Thus, [he] fails to satisfy the typicality requirement of Rule 23(a)”).

3. Current Customers Who Lack Injury, Causation or
Standing

Three of the named Plaintiffs are current customers: Christina Nguyen, Gerry
Robertson, and Katherine Zill. They are not members of the proposed class, or at best are
atypical, because they have not suffered any injury as a result of the ETF and therefore lack

standing to challenge it. They do not claim to have paid an ETF (being current customers), nor

~havethese Plaintiffs-established that-the ETF deters-them-from- switching service to a different ...

caﬁier and price plan.

Plaintiff Nguyen, a T-Mobile and Verizon Wireless subscriﬁer, testified that she is
unawé.re whether the T-Mobile ETF applies to her at all'* and that she does not know whether, in
the absence of either the T-Mobile 01: Verizon Wireless ETF, she would switch to a different
carrier”® or price plan.'s _ .

Similarly, Plaintiff Zill testified that she was not “harmed at all in any respect” by,
nor did she lose money or property as a resﬁlt of, Spn'ﬁt’s ETF policy. Zill Depo. at 61:3-62:1
(Alinder Decl., Ex. C). She thinks that ETFs in general “restrict [her] choice to gd elsewhere,”

14 See Nguyen Depo. at 99:3-6 (“Q. Does T-Mobile’s early termination fee policy apply to
you in any way at all?. . . A. Idon’t know.”); id. at 99:25-100:5 (“Q. [Y]f you wanted to, could
you call up T-Mobile today and say, ‘Cancel my service.” And if you did that, would you have
to.pay an early termination fee? . . . A. Idon’t kmow.”) (Alinder Decl., Ex. F).

See Nguyen Depo. at 114:7-12 (“Q. If there were no early termination fee, is it possible
that you would stay with T-Mobile for other reasons? . . . A. Idon’t know.”); id. at 180:21-181:2
(“Q. In the absence of an ETF provision, would you have discontinued service with Verizon
Wireless?, . .. A. I don’t know.”); id. at 204:24-205:1 (“Q. Are you presently considering
switching to any other wireless provider? A. I1don’tknow. I don’t know.”) (Alinder Decl., Ex.
B). _

16 See Nguyen Depo. at 120:11-121:4 (“Q. Is there a cheaper rate plan with a different
company that you would subscribe to, if there were no early termination fee? . .. A. Idon’t
know. ... [MY] Q. [H]ave you thought about a cheaper rate plan with a different company?
A. No.”) (Alinder Decl.,, Ex. F). - ’
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id. at71:3-7, but she also made clear that the ETF is not what keeps Aer with Sprint: “I’ve just
stayed with Sprint out of inertia.” Id. at 80:16-17.
Plaintiff Robertson likewise testified that he regards wireless.companies as “all

probably pretty much the same” Robertson Depo. at 76:19-20 {Alinder Decl., Ex. G), and that he

has not attempted to terminate his Nextel service because he felt he would “probably get treated

the same way” no matter who his provider was. Id. at 81:24. Robertson has never tried to
determine if he could save money by switching companies. See id. at 82:13-18,

These Plaintiffs cannot show that Defendants’ ETF provisions caused them any

111_]111"/, or even that they have standmg to cha]lenge them. Ccrtamly, it would be 1mposs1ble for

these Plamtlffs to show that they “lost money or pmperty asa result of’ ’ those ETF pohcles -
which is now required a required showing under Proposition 64 to established standing to sue
under the UCL. See page 11, above; see also Collins, 187 Cal. App. 3d at 73 (citation omitted)

(*Each class member must have standing to bring the suit in his own right.”).

4. Current Customers Are Not Typical of Former
Customers Who Paid an ETF

Plaintiffs’ motion seeks the certification of a class that includes former customers
who were charged or who paid ET¥s, even though there is no such naﬁed Plaintiff as to T-
Mobile or Nexte]. Presumably, Plaintiffs seek to bootstrap this class of former customers in
through Nguyen and Robertson, the current T-Mobile and Nextel customers. There are two
problenms with that, however.

First, there is no boot to strap. As discussed above and in T-Mobile and Nextel’s
separate briefs, Nguyen and Robertson are themselves not members of the class.

Second, cutrent customers are not typical of former customers who paid an ETF.
The Court already so held in its June 2, 2004 order on T;Mobile’s demurrer to Plaintiffs’ unjust
enrichment and money paid claims. See Order Sustaining Demuﬁer, dated June 2, 2004
(Defer;dants’ RIN, Ex. H). The Court held that because none of the T-Mobile named Plaintiffs
had paid an ETF, they could not sue for these common law claims. Id. The Court also ruled that

a named Plaintiff who did not pay an ETF is nof typical.of an absent class member who did and
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thus cannot pursue class action allegations for unjust enrichment or money paid. Id. at 2.

The Court’s June 2 order applied to Plaintiffs’ claims for unjust enrichment and
money paid, which Plaintiffs assert in every complaint against all Defendanis. See page 4 & nA4,
above. With the passage of Proposition 64, Plaintiffs’ three causes of action under the UCL now
also require proof that each Plaintiff “lost money or property as a result” of the ETF provision,
making these claims similar to unjust enrichment and money paid in this respect. Fuﬁher, as
explained, above, Plaintiffs’ remaining claims ul}dcr § 1671(d) and the CLRA also require

individualized proof of damage. For all of Plaintiffs’ claims, then, a current subscriber who has

.nevel pfud an ETF is not typ1ca1 of a former subscnber who did. See, e.g., Caro, 18 Cal. App.

Ath @ 664-66 (afﬁrmmg denial of class certification Where named plaintiff's claims werenot

typical, because his injury was not the same or similar to members of the proposed class).

5. Former Customer with No Standing, Injury or
"~ Causation

The one remaining named.Plajntiff, Molly White, is a former customer of Verizon
Wireless who terminated her two-year contract with nineteen months remaining and was charged
an ETF. White likewise did not suffer any injury as a result of th¢ ETF and is therefore Qtypic.al
because her prospective liability to Verizon Wireless likely is more than $1000, which vastly
excezds the $175 ETF she paid. See Verizon Wireless Separate Brief. While, in other words, is
one of those customers who was benefited, not injured, by the ETF.

In sum, the Court can deny Plaintiffs’ motion for class certification on typicality
grounds alone, '
V. CONCLUSION

For all of the foregoing reasons, as well as the arguments set forth in Defendants’

accompanying individual briefs, Plaintiffs’ motion for class certification should be denied.

7 The Court ordered the Plaintiffs to file a further amended complaint that either droﬁped

these common law claims or added named Plaintiffs with standing to pursue them, Plaintiffs

never complied with the Court’s order.

26

DEFENDANTS’ JOINT OPPOSITION TO PLAINTIFFS® MOTION FOR CLASS CERTIFICATION

. SF/21587046.19



08/25/05 15:00 FAX 8584830082

FedEx Kinko's Pac. Beach 4033

O I S Y O e SR - e B oS o =
gﬁgmgsnuc\omqmm_hmmhac

§\oooqc\u:.nm'wl-a

DATED: January 18, 2005

DATED: January 18, 2005

DATED: January 18, 2005

DATED: January 18, 2005

BINGHAM McCUTCHEN LLP

By: W K)MM T
: Christopher B. Hockett

Attorneys for Defendant
T-MOBILE USA, INC.

MUNGER TOLLES & OLSON LLP

Kristin Linsley Myles
Attorneys for Defendant
CELLCO PARTNERSHIP, d/b/a VERIZON
WIRELESS

QUINN EMANUEL URQUHART OLIVER &
HEDGES, LLP

By: DM{- <,u/»~f}nw P /c—gﬁ
Dominic Surprenant
Attorneys for Defendant
NEXTEL COMMUNICATIONS, INC.

REED SMITH CROSBY HEAFEY LLP

By: M seliote D - 'é[élop} }ﬂ'qaq
Michele D. Floyd
Attorneys for Defendants
SPRINT SPECTRUM, L.P. and WIRELESSCO

27

DEFENDANTS’ JOINT OPPOSITION TO PLAINTIFFS' MOTION FOR CLASS CERTIFICATION

SF/21507040.19



	CAUSES OF ACTION
	STANDARD FOR CI,ASS CERTIFICATION
	MOTION SHOULD BE DENLED
	Certification

	Individualized &sues Predominate for Every Cause of Action
	The Requirement That Common Questions Predominate
	Are Potentially Subject to @e ETF ﬂ............,.,................
	and Causation
	Civil Code $
	(2) The UCL
	™ The Consumer Legal Remedies Act
	(4) Unjust Enrichment and Money Paid

	Current Customers Requires Knowing Their State of Mind
	Other Itidividualized Issues for Current Customers
	Were Charged an ETF
	Denied Where Individual Issues Predominate
	Class Treatment Is Unmanageable and Inferior

	The Named Plaintiffs Are Not Typical
	Plaintif% Who Are Not Seeking to Act as Class Representatives
	Who Are Not in the Class
	Current Customers Who Lack Injury Causation or Standing
	5 Former Customer with No Standing Injury or Causation

	CONCLUSION
	28

